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In Issue 34 of the PPU (August, 1994), we looked
at a U.S. Suprem e Court case which dealt with a
suspect's invocation of the right to counsel during
custodial interrogation. In that case, the Court held,
based on the Fifth Am endm ent to the U nited States
Constitution, that when a suspect says som ething
during interrogation that might be a request for a
lawyer but is not really clear, the interrogating officer is
not required either to stop the questioning or attem pt to
clarify whether the suspect was actually asserting his
right to counsel. As observed in that Issue of the PPU,
Indiana required police to "stop and clarify." That is,
any further questioning should be narrowly lim ited to
clarifying whether the suspect actually did want a
lawyer present. However, we noted this was based on
the belief the Fifth Am endm ent required it, which it did
not. Recently, our Suprem e Court discussed whether
"stop and clarify" is still required by the Indiana
Constitution. It is not.
The
defendant,
Taylor,
during
custodial
interrogation, said "I guess I really want a lawyer, but,
I m ean, I've never done this before so I don't know."
Taylor contended this was a request for counsel and,
under the Indiana Constitution, interrogation should
have ceased. Taylor's theory was that the right to
counsel is broader under the Indiana Constitution than
the Federal Constitution. It is not. Under our
Constitution, a suspect's request for counsel m ust be
clear and unequivocal. According to our Suprem e
Court, a statem ent is either an assertion of the right to
counsel or it is not. In the Court's view, Taylor's
statem ent was an expression of doubt, not a request.
The Court also rejected the contention that the
Indiana Constitution requires police to lim it further
interrogation to clarifying questions. W hile nothing
prevents police from attem pting to clarify am biguous
statem ents about counsel, it is not constitutionally
required. But, as was stated in Issue 34, clarification is
probably still good police practice.
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Also recently, the Suprem e Court decided a case
in which identification evidence was at issue,
specifically a pretrial lineup. The defendant, Goudy,

claim ed the lineup was so im perm issibly suggestive as
to lead to a m istaken identification. The question in such
cases is whether law enforcem ent officials conducted
the lineup in such a fashion as to lead a witness to m ake
a m istaken identification.
First, we will look generally at the applicable law.
The participants in a lineup should be selected so that
the suspect does not stand out so strikingly that he is
virtually alone with respect to identifying characteristics.
A lineup should consist of at least five or six individuals.
There should not be a marked difference in hair style or
color, com plexion, age, or physical build. Police should
generally not inform a witness that a suspect is in the
lineup. Finally, when m ore than one witness views a
lineup, care m ust be taken to keep them separated.
W ith this in m ind, the Court upheld Goudy's
videotaped lineup on the following facts. There were six
participants, including Goudy. All six were young AfricanAm erican m ales. All six were wearing black baseball
caps turned backwards. One of the six (not Goudy) was
wearing a white tee-shirt, was of a m uscular build, and
was noticeably shorter than the other five. However, the
rem aining five were all wearing dark. One (not Goudy)
was slightly taller than the others and had no m ustache.
The other four (including Goudy) were of roughly the
sam e height and build, and each wore a sm all
m ustache. Basically, then, four of the lineup participants
were of roughly the sam e age, dress, height, weight, and
general appearance. The lineup was proper.
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