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UPDATE
Issue No. 191
An Indiana Court of Appeals case from 2000 presents
a couple of vehicle search issues. The facts are that
a law enforcem ent officer brought his patrol car to a
halt directly behind the defendant’s van, which was
stopped at a red traffic light. The officer conducted a
random computer check of the defendant’s license
plate (which is perm issible) which indicated that the
defendant had an outstanding warrant for his arrest.
However, the officer did not at that tim e initiate a traffic
stop. Instead, he followed the defendant as he drove
into the parking lot of a convenience store.
As the defendant exited the van and walked toward the
store, the officer got out of his car, stopped the
defendant, and requested his driver’s license. After
exam ining the license, the officer handcuffed the
defendant. He asked the defendant if he had any
weapons or contraband in the van. The defendant
responded that there was m arijuana in the center
console. The defendant had not been given Miranda
warnings prior to being questioned. The issue was
whether the m arijuana was adm issible at trial. This in
turn depended upon whether the warrantless search of
the van was legal.
One exception to the warrant requirem ent is probable
cause to believe that an operable vehicle contains
contraband or evidence of a crim e. Under this
exception, when there exists probable cause to believe
that the vehicle contains contraband or evidence of a
crim e, a warrantless search of the vehicle is
constitutional. Also, under this exception, the
warrantless search m ay include all containers in the
vehicle capable of holding the contraband. A
“container” m eans any object capable of holding
another object. The defendant’s adm ission that he had
m arijuana in the van could provide probable cause for
the officer to search the van.
However, the defendant had already been arrested
and handcuffed when the officer questioned him .
W hen an individual is subjected to custodial
interrogation, the safeguards of the Miranda warnings
are an absolute prerequisite. Because the defendant
was not given his Miranda warnings prior to custodial
interrogation, his adm ission could not provide probable
cause to search the van.
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Another possibility for adm issibility of the m arijuana was
the search incident to arrest exception. Under this
exception, once a police officer has m ade a lawful
custodial arrest of an occupant of an autom obile, the
Fourth Am endm ent allows the officer to search the
passenger com partm ent of that vehicle as a
contem poraneous incident of arrest. In this case,
because of the arrest warrant for the defendant, he was
clearly lawfully arrested. However, in the Court of
Appeals opinion, since the officer did not initiate a traffic
stop to arrest the defendant but waited until the
defendant exited his van at the convenience store, this
exception did not apply. Gibson v. State, 733 N.E.2d
945 (Ind. Ct. App. 2000).
Note – this result would be incorrect under the current
state of the law. The United States Suprem e Court has
recently stated that this exception allows police to search
a vehicle’s passenger com partm ent incident to the lawful
arrest of both “occupants” and “recent occupants” of the
vehicle.
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An interesting recent case looked at the “enter” portion
of the “breaks and enters” elem ent of burglary and
residential entry. The defendant argued that he didn’t
com m it residential entry because he had only partially
leaned into the victim ’s residence through a window he
had broken. He further argued that the statute requires
that an individual’s entire body m ust enter the structure
to support a conviction. No Indiana case has determ ined
whether a “partial entry” would support a conviction. In
the Court of Appeals view, entering a hom e violates the
occupant’s possessory interest in the building and
presents the possibility of a situation that m ay be
dangerous to personal safety. A partial entry creates the
sam e situation; therefore, partial entry falls within the
scope of residential entry. W illiam s v. State, ____ N.E.2d
____ (Ind. Ct. App. 2007).
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