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UPDATE
Issue No. 192
A recent Indiana Court of Appeals case addressed an
issue not never before decided by Indiana courts:
W hether a police officer can ask a driver stopped for a
routine traffic infraction questions unrelated to the
initial reason for the stop, specifically about drug
possession.
O n a sum m er afternoon, the defendant and a friend
were operating their m opeds on a city street. The
street had no centerline m arkings on the pavem ent. A
city police officer was traveling the opposite direction
toward the m opeds. He observed that the m opeds
were swerving and crossing what he perceived to be
the center point of the street. He believed the
defendant to be under 18 years of age, and Indiana
law requires riders of that age to wear goggles and a
helm et, which the defendant was not.
The officer initiated a traffic stop when he pulled his
squad car in front of the m opeds and “burped” his siren
a few tim es. The officer exited his car and approached
the defendant, explaining the reason for the stop. The
officer noted that the defendant “appeared to be
nervous” by not looking directly at him and by speaking
slowly in response to the officer’s questions. Because
of this nervousness, the officer asked the defendant if
he had “any guns, drugs, or anything” on his person
that m ight harm the officer. He testified that if he felt
there was som ething odd or unusual about a traffic
stop, he routinely asked this question. The defendant
responded that he had “a couple of dim e bags” in his
front pocket. At the officer’s request, the defendant
gave perm ission to rem ove the bags. The officer then
placed the defendant in handcuffs and seated him in
his patrol car.
The Court of Appeals initially noted that it was
addressing the propriety of the “increasingly com m on
practice of officers asking about the presence of illegal
substances during an otherwise routine traffic stop.”
The court would determ ine whether the officer’s
question concerning drugs was perm issible under the
Indiana Constitution’s protection against unreasonable
searches and seizures, which requires police activity to
be reasonable under all the circum stances.
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IC 34-28-5-3 perm its an officer to detain a person who
he in good faith believes has com m itted an infraction or
ordinance violation for a tim e sufficient to inform him of
the allegation, obtain his nam e, address, and date of
birth, or his driver’s license, and allow him to execute a
notice to appear. The Constitution perm its the officer to
detain the m otorist briefly only as necessary to com plete
the officer’s work related to the illegality for which the
m otorist was stopped. Our Supreme Court has stated
that w here an officer stops a vehicle for a traffic
violation, a request for the driver’s license and
vehicle registration, a license plate check, a request
to search the vehicle, and an inquiry regarding
w hether the driver has a weapon in the vehicle are
w ithin the scope of reasonable detention. However,
the Court of Appeals stated that it was the further inquiry
of asking the driver whether he possessed drugs that
troubled the court.
The State pointed out that the officer only asked about
“guns and drugs” because the defendant appeared
nervous and did not m ake eye contact. W hile
nervousness m ay indicate potential wrongdoing, our
Suprem e Court has ruled that other evidence that a
person m ay be engaged in crim inal activity m ust be
present before nervousness will support the suspicion
necessary to support detention. Also, the officer’s
question whether the defendant possessed drugs was
not related either to the purpose of the stop or to officer
safety. In the court’s view, to allow police to question
individuals during a traffic stop about the presence of
drugs would open the door to all sorts of questions, and
routine traffic stops are not the place for such inquiries.
Therefore, the court decided that the officer’s question
about drugs was not reasonable within the m eaning of
the Indiana Constitution.
O ne judge dissented, noting the case law on the issue
from other jurisdictions is m ixed. Also, in his view, a
person who is sim ply asked whether there are any drugs
in his or her possession has the option of not answering,
or answering falsely, and term inating the investigation at
that point. State v. W ashington, __ N.E.2d __ (Ind. App.
2007). (The state is pursuing an appeal to the Indiana
Suprem e Court on the case.)
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